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FRESH START LIEN AVOIDANCE UNDER THE
BANKRUPTCY CODE UTILIZING NORTH DAKOTA
EXEMPTIONS
JOHN S. FOSTER*

I.

INTRODUCTION

This article is a practical look at a North Dakota resident's ability, as a debtor in a bankruptcy case, to eliminate court-ordered
liens and certain consensual security interests in items of property
the debtor needs or desires to keep in order to obtain the fresh
start promised under the Bankruptcy Code. This article also
examines the lien avoidance issues faced by the Bankruptcy Court
for the District of North Dakota since the Bankruptcy Code
became effective in 1979,' and reviews how the North Dakota
state law exemptions operate under the federal fresh start lien
avoidance scheme.
II.

PROPERTY AND LIENS AFFECTED UNDER THE
FRESH START LIEN AVOIDANCE PROVISIONS OF
§ 522(f)

A debtor desiring to keep property from the clutches of creditors and the bankruptcy trustee has the right to claim certain
items of property exempt from process and thus unreachable by
2
creditors and the trustee for the satisfaction of creditor claims.
When exempt property becomes encumbered by liens given to or
obtained by creditors before the debtor files bankruptcy, the
debtor in bankruptcy is normally faced with ultimately forfeiting
that property.3 In a consumer bankruptcy case, a debtor who is
unable to afford reaffirmation of the secured debt may have to voluntarily surrender the property within a few short weeks following the first meeting of creditors.4 The debtor could also lose the
* Adjunct Professor, University of North Dakota School of Law; Partner, Vaaler,
Warcup, Woutat, Zimney & Foster, Grand Forks, North Dakota.
The author thanks Connie S. Portscheller and Mary F. Johnson, University of North
Dakota School of Law, for their research assistance.
1. The Bankruptcy Code, 11 U.S.C., was enacted by Congress in 1978, effective
October 1, 1979. Bankruptcy Reform Act of 1978, Pub. L. No. 95-578, § 402(a), 92 Stat.
2682 (1978).
2. N.D. CENT. CODE § 28-22-01 (1991); In re Hanson, 41 B.R. 775, 778 (Bankr. D.N.D.
1984).
3. 11 U.S.C. § 522(cX2XA) (1988). Section 522(cX2XA) provides that unavoided liens
survive bankruptcy proceedings. Id.
4. 11 U.S.C. § 521(2) (1988). Section 521(2) requires a debtor to include in the
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property when the creditor seeks relief from the automatic stay by
exercising the repossession or foreclosure rights afforded to creditors under state law.5 Additionally, if the creditor has not obtained
the property during the bankruptcy case, the creditor is generally
free, after discharge or the closing of the bankruptcy case, to
repossess or foreclose its lien on the property using state law
remedies. 6
Section 522(f) of the Bankruptcy Code7 is designed to prevent
the debtor from having to forfeit those items of property which,
but for the lien on those items, the debtor would normally have
exempted as part of the fresh start after bankruptcy. Two types of
liens are avoidable under § 522(f): a judicial lien and a nonpossessory nonpurchase money security interest.8
A judicial lien is a lien ordered by a court or one that arises in
the context of a court action. Avoidance of a judicial lien is not
restricted to certain types of property. A judicial lien may be
avoided on any type of property the debtor could exempt if the
lien did not exist.9
The other type of avoidable lien is a nonpossessory nonpurchase money security interest. Such a lien is a consensual lien
granted by the debtor to the creditor in property already owned
by the debtor at the time the lien is granted. The debtor continues to use and enjoy the property while the lien is affixed to it, and
the creditor perfects its interest by the filing of a financing statement or some method other than possession. The avoidance of
this lien is restricted to three broad categories of property: (1) certain consumer and family goods; (2) certain trade and business
property; and (3) prescribed medical appliances and health aids. 10
Section 522(f) provides a laundry list of items for each of the
three categories subject to security interest lien avoidance." The
consumer and family goods category includes household furnishings, household goods, wearing apparel, appliances, books, animals, crops and musical instruments or jewelry used "for the
bankruptcy petition a statement of intention concerning, among other alternatives,
surrender to creditors of property securing consumer debts, and within forty-five days
following the first meeting of creditors the debtor must complete the surrender. Id.
5. 11 U.S.C. § 362(d) (1988). Section 362 permits a creditor to move for relief from the
stay while the bankruptcy case is pending. Id.
6. 11 U.S.C. §§ 362(c), 522(cX2XA) (1988).
7. 11 U.S.C. § 522(f) (1988).
8. Id.
9. Id. § 522(f)Xl).

10. Id. § 52Z(fX2).
11. See § 522(fX2XA)-(C).
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personal, family, or household use" of the debtor or his/her family." The trade and business property category includes implements, professional books, or tools of the trade of the debtor or
his/her family.' 3 The medical and health category includes professionally prescribed health aids for the debtor or his/her
4
family.1

III. NORTH DAKOTA STATE EXEMPTIONS
Fresh start lien avoidance is allowed only to the extent of the
debtor's available exemptions; therefore, a complete understanding of the exemptions afforded to a North Dakotan under state law
is essential to understanding federal lien avoidance opportunities
in bankruptcy. Although the Bankruptcy Code establishes its own
scheme of exemptions, the Code permits a state to opt out of the
federal scheme.' 5 A state which elects to opt out of the federal
exemption scheme generally requires a state resident in a federal
16
bankruptcy case to restrict him or herself to state exemptions.
North Dakota opted out of the federal scheme in 1981. Accordingly, a North Dakota resident is restricted solely to those exemptions created by the North Dakota Legislature. 7 Although North
Dakota opted out of the federal scheme, a North Dakota resident
is still entitled to fresh start lien avoidance under § 522(f) of the
Bankruptcy Code,' 8 if the liens sought to be avoided and the property sought to be saved fit within the intended scope of avoidance
under § 522(f).
The primary North Dakota statutory scheme which sets forth
those exemptions available to a debtor in bankruptcy is found in
Chapter 28-22 of the North Dakota Century Code.' 9 North
Dakota's exemption scheme divides exemptions into two categories: one set of exemptions specifically describes items of property
and classes of exempt property;20 the other set of exemptions
12. 11 U.S.C. § 522(fX2XA) (1988).
13. Id. § 522(fX2XB).
14. Id. § 522(fX2XC).
15. Id. § 522(b).
16. Id. § 522(bX2XA). The purpose of the opt out provision is to preserve local
historical concepts of exemptions, rather than force a uniform national concept upon
residents of all states.
17. N.D. CENT. CODE § 28-22-17 (1991).

18. 11 U.S.C. § 522(f).
19. See N.D. CENT. CODE ch. 28-22 (1991). Chapter 28-22 of the North Dakota
Century Code cross references other exemptions in other chapters, but the "home base" for
exemption research is Chapter 28-22. Id. For example, § 28-22-02(7) establishes the
homestead as an exemption, but refers the researcher to Chapter 47-18 for details. Id. § 2822-02(7).
20. N.D. CENT. CODE §§ 28-22-02(1) to (10), -03.1(2)-(4), -04(1)44) (1991).
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applies to any property the debtor seeks to exempt, and merely
sets dollar value limits on property which the debtor is permitted
to shelter. 2 '
All of the North Dakota exemptions, whether defined as specific property or in terms of dollar value limitations, are available
for judicial lien avoidance under § 522(f) because the Bankruptcy
Code does not restrict judicial lien avoidance to certain categories
of property.22 Not all of North Dakota's exemptions can be used to
avoid security interest liens under § 522(f), however. Some of the
specific property exemptions under the North Dakota scheme parallel the § 522(f) security interest laundry list. The North Dakota
exemptions for family pictures,23 family bible, 4 school books, 5
family library, 26 wearing apparel and clothing,27 food and provisions, 28 fuel,29 crops and grain," musical instruments, 3 1 household
and kitchen furniture, 32 bedding, 33 and livestock 34 appear to align
themselves with § 522(f)'s listings of "household furnishings,
household goods, wearing apparel, appliances, books, animals,
crops, musical instruments or jewelry. ' 35 Caution must be exercised, however, with regard to the North Dakota exemptions for
provisions, food, fuel, crops, grain and livestock, because the
extent to which the lien is avoidable is not necessarily as broad as
the exemption. For example, North Dakota permits the exemption in provisions, food and fuel for one year's supply, 36 which has
been held to require exemptions only in kind, and in specie.
Thus, provisions and food must be in the garden, pantry or freezer
and fuel must be stacked in the woodshed or stored in tanks on the
premises at the time the exemption is claimed. The bankruptcy
court will not permit an exemption for the money equivalent of
21. See N.D. CENT. CODE §§ 28-22-03. According to § 28-22-03, a debtor may take a
$5,000 exemption in any property. Id. Section 28-22-03.1(1) permits an additional $7,500

in any other property if the debtor does not use the homestead exemption. Id. § 28-2203.1(1).
22. 11 U.S.C. § 522(fX1) (1988).
23. N.D. CENT. CODE § 28-22-02(1).
24. Id. § 28-22-02(4).
25. Id.
26. Id.
27. Id. § 28-22-02(5).
28. N.D. CENT. CODE § 28-22-02(6).
29. Id.

30. Id. § 28-22-02(8).
31. Id. § 28-22-04(1).
32. Id. § 28-22-04(2).
33. N.D. CENT. CODE § 28-22-04(2).

34.
35.
36.
37.

Id. § 28-22-04(3).
11 U.S.C. § 522(fX2XA) (1988).
N.D. CENT. CODE § 28-22-02(6).
In re Janz, 74 B.R. 32, 33 (Bankr. D.N.D. 1987).
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these items, even if the cash is earmarked for an ultimate purchase
38
of these necessities.
Caution should also be exercised when using the North
Dakota crops and grain exemption. North Dakota permits 160
acres of crops and grain to be exempted, whether growing or harvested; 39 this amount is probably far more than a debtor's family
can consume. Section 522(f) permits lien avoidance on crops only
when they are used strictly for personal, family or household use of
the debtor or his/her family. 40 A debtor can only avoid a lien on
crops which are intended as food for the family. Crops for sale in
the business of farming are presumably not eligible for lien
avoidance.
Similarly, counsel for a debtor should be cautious when claiming the North Dakota livestock exemption. The North Dakota
41
statute permits the debtor to exempt up to $4,500 in livestock;
once again, this amount may presumably be far more than a
debtor's family could consume. Section § 522(f)'s provisions for
animals require that the animals be used for personal, family or
household use of the debtor and his family.42 Pets and livestock
raised for family food purposes qualify for lien avoidance. The
debtor may not attempt to avoid a lien on livestock raised for business marketing purposes.
North Dakota has created explicit exemptions for farm implements, 3 tools and implements of a mechanic, 4 and the library
and instruments of a professional person.4 5 These exemptions parallel § 522(f)'s "implements, professional books, or tools, of the
trade.
,",46 and therefore liens on those types of items are avoidable to the full extent of the state exemptions.
There are a number of North Dakota state exemptions which
do not appear to be included within the security interest lien
avoidance provisions of § 522(f); therefore, the debtor has no
opportunity to salvage these items from nonpurchase money
security interest liens using the fresh start avoidance power.
These ineligible North Dakota exemptions include the family
38. Id.
39.
40.
41.
42.
43.
44.
45.
46.

N.D. CENT. CODE § 28-22-02(8).
11 U.S.C. § 522(fX2XA).
N.D. CENT. CODE § 28-22-04(3).
11 U.S.C. § 522(fX2XA).
N.D. CENT. CODE § 28-22-04(3).
Id. § 28-22-04(4).

Id.
11 U.S.C. § 522(fX2XB).
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church pew, 47 burial lots, 48 the homestead, 4 9 insurance proceeds

and benefits resulting from coverage of exempt property, 50 a
mobile home,51 cash,52 motor vehicles,53 pensions, 4 annuity policies or plans,5 5 life insurance policies and cash values, 6 individual
retirement accounts, 5 7 Keogh plans,58 employee pension plans, 59
and other plans qualified under the Internal Revenue Code,60
wrongful death awards or settlements, 6 ' personal injury awards or
settlements, 62 social security benefits 3 and veterans disability pension benefits. 4 Some of the foregoing items are generally not used
by debtors as collateral for personal, family or household credit
transactions, but other items are commonly used for collateral and
are therefore likely to be encumbered by lenders with liens as a
requirement of the credit or loan contract. A home equity loan on
the homestead or on the family mobile home, credit life insurance,
loans made on the strength of security consisting of certificates of
deposit or savings accounts, debt consolidation loans made on the
strength of a motor vehicle security, and loans secured by assignment of life insurance policies are common in modern consumer
commerce. Although all of the foregoing would qualify as nonpurchase money secured transactions, these types of property are
not included as targets of security interest lien avoidance under
§ 522(f ).65 Thus, the debtor may not avoid these liens.
The North Dakota Legislature's concept of protected property, as exemplified in the state exemption scheme, parallels to
some extent the United States Congress' concept of property that
is important enough to permit escape from liens under the fresh
start provisions of § 522(f). Contested issues arise where the paral47. N.D. CENT. CODE § 28-22-02(2).
48. Id. § 28-22-02(3).
49. Id. § 28-22-02(7).

50. Id. §28-22-02(9).

51.
52.
53.
54.
55.
56.
57.

Id. §28-22-02(10).
N.D. CENT. CODE §§ 28-22-03, -03.1(1), and -05.
ld. § 28-22-03.1(2).
ld. § 28-22-03.1(3).
Id.
Id.
N.D. CENT. CODE § 28-22-03.1(3).

58. Id.
59. Id.
60. Id.
61. Id. § 28-22-03.1(4Xa).
62. N.D. CENT. CODE § 28-22-03.1(4Xb).
63. Id. § 28-22-03.1(4Xc).
64. Id. § 28-22-03.1(4Xd).
65. 11 U.S.C. § 522(fX2) (1988). Notwithstanding the exclusion of these items from the
security interest avoidance provisions of § 522(f), a judicial lien on any of these types of
property would be avoidable since there is no restriction on the types of property from
which a debtor may avoid a judicial lien under § 522(f).
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lel is not clear or where the statutory language of the state scheme
conflicts with the federal exemptions provided under § 522(b) of
the Bankruptcy Code.
IV. NORTH DAKOTA JUDICIAL LIENS AND BANKRUPTCY
AVOIDANCE ISSUES
A. NORTH DAKOTA JUDICIAL LIENS WHICH MAY BE
VULNERABLE TO § 522(f)
The Bankruptcy Code defines a "judicial lien" as any "lien
obtained by judgment, levy, sequestration or other legal or equitable process or proceeding.""6 When a North Dakota resident files
bankruptcy, the types of state judicial liens the debtor may face
include the following:
1. A PrejudgmentAttachment Lien Obtained by a Creditor
Under Chapter 32-08.1 of the North Dakota
Century Code
An attachment lien is available to a creditor who demonstrates to a state court that ultimate collection of a judgment
against the debtor may be in jeopardy due to the risk that the
debtor may abscond with, or damage, destroy or conceal property.
Pre-trial seizure of the property is necessary to secure the claim
pending the final outcome on the merits.
2. Receivership Liens Ordered by a Court Pursuant to
Chapter 32-10 of the North Dakota Century Code
If a debtor is placed in receivership, the state courts have
broad discretion to protect property for the benefit of creditors
and this discretion presumably includes the ability of the court to
impose liens to secure the property for the benefit of creditors
until the receivership is closed. 8
3. Judgment Lien Attaching to a Debtor's Real Estate
Pursuant to Chapter28-20 of the North Dakota
Century Code
Upon the docketing of a money judgment in a county in
which the debtor owns nonhomestead real estate, North Dakota
66. 11 U.S.C. § 101(36).
67. N.D. CENT. CODE § 32-08.1-03 (1991). See also N.D. CENT. CODE § 35-20-07
(1987).
68. N.D. CENT. CODE § 32-10-04 (1976).
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law imposes an instantaneous lien for the amount of the judgment
award on that real estate at the moment the judgment is docketed.
If the judgment is transcribed to other counties in the state where
the debtor owns real estate, the lien also attaches upon the docket69
ing of the transcript in that county.
4. Execution Lien Acquired by the Sheriff on Behalf of a
Judgment CreditorPursuantto Chapter28-21 of
the North Dakota Century Code
In North Dakota, a sheriff's levy or seizure of chattels creates a
lien on the items seized.7
5. Liens Imposed by Court Order Pursuantto
Supplementary Proceedings in Aid of Execution
Under Chapter 28-25 of the North Dakota
Century Code
Broad discretion is given to state courts in post-judgment proceedings in aid of execution, and the imposition of a lien to protect
the debtor's property from unauthorized disposition is presumably
within the sound discretion of the court.7 1
6. Garnishment Lien on Wages Pursuantto Chapter 3209.1 of the North Dakota Century Code
A continuing sixty-day lien is permitted on the wages of a
debtor if the creditors follow the appropriate demand procedures
in a garnishment action.7"
7. Court OrderedLiens to Protect Cash Award Property
Settlements in Domestic Relations Cases
Although not necessarily authorized by a particular statute in
North Dakota, North Dakota courts dealing with domestic relations cases have followed a national trend to secure payment of a
cash property settlement award to one spouse pending payment
by the other spouse who is awarded physical possession of otherwise indivisible marital property.7 3 For example, spouse A is
awarded the farmland and spouse B is granted a lien on that land
69. N.D. CENT. CODE
70. N.D. CENT. CODE
71. N.D. CENT. CODE
72. N.D. CENT. CODE
73. See In re Seablom,
Ct. 1825 (1991).

§ 28-20-13 (1991).
§ 35-20-07 (1987); N.D. CENT. CODE ch. 28-21 (1991).
§ 28-25-12 (1991).
§ 32-09.1-21 (Supp. 1991).
45 B.R. 445 (Bankr. D.N.D. 1984); Farrey v. Sanderfoot, 111 S.
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to secure payment by spouse A of a cash property award to spouse
B.
While the foregoing list of North Dakota liens appears to fit
within the Bankruptcy Code's broad definition of "judicial lien,"
there are no reported cases irrevocably pigeonholing any of these
liens into the Bankruptcy Code definition. Therefore, there is
uncertainty as to which North Dakota Century Code liens are
intended to be reached by § 522(f)'s grasp-we must let future
cases decide. Only the marital property judicial lien has been
addressed by the Bankruptcy Court for the District of North
Dakota, and as discussed below, the debtor seeking to avoid this
74
lien was unsuccessful.
B.

ISSUE: AVOIDABILITY OF MARITAL PROPERTY JUDICIAL

LIEN

In In re Seablom,7 5 the Bankruptcy Court for the District of
North Dakota denied a judicial lien avoidance to a debtor seeking
to undo the consequences of his divorce decree.7 6 In Seablom, a
district court awarded a cash property settlement to the wife. In
order to secure payment of the cash property settlement, the district court imposed a lien on real estate owned by the husband and
wife during their marriage in joint tenancy. The husband was
awarded physical possession of the real estate. After the divorce,
the former husband filed bankruptcy and made a motion to avoid
the district court's judicial lien on the property held in joint tenancy. The bankruptcy court held that § 522(f) was inapplicable
because the lien created by the divorce decree did not attach to
the debtor's interest in the land.7 7 Rather, the lien attached to the
nonbankrupt former wife's interest in the land to protect it until
payment was made by the former husband. The court acknowledged that § 522(f) was designed to protect a debtor's property
and exemptions, but because the lien issued by the divorce court
was protecting the former wife's property, and not the property of
the debtor-husband, § 522(f) was not available to the debtor-husband for lien avoidance. 78 Thus, the former wife remained a fully
secured creditor and the debtor-husband was required to pay or
otherwise permit satisfaction of her claim.
74.
75.
76.
77.
78.

See In re Seablom, 45 B.R. 445 (Bankr. D.N.D. 1984).
Id.
Id.
Id. at 451.
Id.

212

NORTH DAKOTA LAW REVIEW
C.

[Vol. 69:203

ISSUE: Loss OF AVOIDANCE POWER BY ABANDONING
THE HOMESTEAD

A debtor seeking to avoid a judicial lien on exempt property
must be certain the property actually qualifies as exempt at the
time of the filing for bankruptcy in order to enjoy the lien avoidance privileges afforded by § 522(f). In In re Lippert,7 9 a debtor
made a motion to avoid a judicial lien on property he characterized as his homestead. 0 The creditor holding the lien alleged that
the debtor had abandoned his homestead prior to the bankruptcy.
The debtor had found a new job prior to bankruptcy several hundred miles from where his home was located, and he rarely went
back to his home prior to the bankruptcy filing. About a month
after he filed bankruptcy, the debtor bought and moved into a
new home in the city where he had found employment.8 '
The Bankruptcy Court for the District of North Dakota held
that the date the petition was filed was the critical date for determining whether the debtor had abandoned his homestead. 2
There was enough evidence in the case to indicate that at the time
he fied his bankruptcy petition, the debtor intended to ultimately
return to his original home. His life had been in a state of flux at
that time, and his intention to return simply never materialized.
However, for purposes of bankruptcy lien avoidance under
§ 522(f), the ownership of the home at the time the bankruptcy
petition was filed, and evidence indicating a hope or desire to
return to the home, was sufficient to qualify the home as a homestead within the applicable provisions of North Dakota law. Consequently, the lien on the property was amenable to § 522(f)
avoidance. 3
D.

ISSUE: DISTINCTION BETWEEN AN AVOIDABLE
JUDICIAL LIEN AND AN UNAVOIDABLE STATUTORY

LIEN
North Dakota state law affords a hospital a lien for the reasonable value of hospitalization services rendered to a person injured
in an accident. The lien attaches to claims and recoveries, including insurance settlements made by the injured person against the
79.
80.
81.
82.
83.

113 B.R. 576 (Bankr. D.N.D. 1990).
In re Lippert, 113 B.R. 576, 577 (Bankr. D.N.D. 1990).
Id.
Id. at 578.
Id. at 579.
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tortfeasor causing the injuries. 84 In St. Luke's Hospitals of Fargo,
Inc. v. Smith (In re Smith),8 5 a debtor injured in a motorcycle accident attempted to use § 522(f) to avoid a Fargo, North Dakota hospital's lien on his insurance settlement.8 6 The bankruptcy court

held that the hospital lien was a statutory lien, not a judicial lien,
and therefore was unavoidable under § 522(f).8 7
Statutory liens are liens which arise by operation of law due to

a given set of facts, and do not require court intervention. The
North Dakota hospital lien clearly qualifies as such, and there are a
number of other liens in North Dakota which, although not yet
addressed in reported decisions from the Bankruptcy Court for
the District of North Dakota, would presumably face the same
result as the hospital lien in Smith."'

Congress singled out judicial liens for avoidance under

§ 522(f) because such liens are devices commonly used by creditors to defeat the protection bankruptcy law accords exempt property against debts.8 9 Statutory liens, on the other hand, arise

automatically upon the occurrence of specified events and do not
involve intentional efforts of creditors to encumber the debtor's
exempt property. Therefore, while a judicial lien may be avoided
under § 522(f) to the extent that such a lien impairs an exemption,
a statutory., lien may not be so avoided.
V.

NORTH DAKOTA SECURITY INTERESTS AND

BANKRUPTCY AVOIDANCE ISSUES
There are only a handful of reported fresh start security inter84. N.D. CENT. CODE § 35-18-01 (1987).
85. 119 B.R. 714 (Bankr. D.N.D. 1990).
86. St. Luke's Hosps. of Fargo, Inc. v. Smith (In re Smith); 119 B.R. 714 (Bankr. D.N.D.
1990).
87. Id. at 723.
88. See N.D. CENT. CODE ch. 35-27 (1987 & Supp. 1991) (Mechanic's Lien); N.D. CENT.
CODE ch. 35-30 (1987 & Supp. 1991) (Agricultural Processors Lien); N.D. CENT. CODE ch.
35-13 (Repairman's Lien) (1987 & Supp. 1991); N.D. CENT. CODE ch. 35-14 (1987) (Garage
Keeper's Storage Lien); N.D. CENT. CODE ch. 35-15 (1987) (Miner's Lien); N.D. CENT.
CODE ch. 35-17 (1987 & Supp. 1991) (Agister's Lien); N.D. CENT. CODE ch. 35-19 (1987)
(Innkeeper's Lien); N.D. CENT. CODE ch. 35-24 (1987) (Well or Pipeline Construction Lien);
N.D. CENT. CODE § 35-20-01 (1987) (Vendor's lien on real estate for purchase price); N.D.
CENT. CODE § 35-20-03 (1987) (Purchaser's lien on real property for purchase price); N.D.
CENT. CODE § 35-20-05 (1987) (Vendor's lien on Personalty); N.D. CENT. CODE § 35-20-06
(1987) (Factor's lien); N.D. CENT. CODE § 35-20-08 (1987) (Attorney's lien-on papers or
money); N.D. CENT. CODE § 35-20-11 (1987) (Lien for repair, protection, improvement,
safekeeping or carriage of personalty); N.D. CENT. CODE § 35-20-12 (1987) (Housemover's
lien); N.D. CENT. CODE § 35-20-15 (1987) (Lien for unpaid earned property or casualty
insurance premiums); N.D. CENT. CODE § 57-37.1-09 (1983) (Lien for taxes).
89. N.D. CENT. CODE ch. 41-09 (1983 & Supp. 1991). See Farrey v. Sanderfoot, 111 S.
Ct. 1825, 1829 (1991).
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est avoidance cases in the Bankruptcy Court for the District of
North Dakota. Each case is discussed below.
A. NONPOSSESSORY NONPURCHASE MONEY SECURITY
INTERESTS IN NORTH DAKOTA

Security interests in North Dakota are governed by Article 9
of the Uniform Commercial Code, codified at Chapter 41-09 of
North Dakota Century Code. 90 A possessory security interest is a
security interest which becomes perfected when the creditor
holds (retains possession of) the collateral pending performance by
the debtor. 91 For example, a borrower removes his jeweled watch
from his wrist and places it with his banker for safekeeping until
he repays the loan advanced him by the Bank. A nonpossessory
security interest, on the other hand, permits the borrower to keep
the watch on his wrist, while the banker perfects his security interest by filing a UCC-1 financing statement or by some other method
not involving safekeeping of the collateral in the vault at the financial institution.9 2
A security interest is purchase money when the creditor's loan
or other financial accommodations enable the borrower to acquire
ownership of the collateral.93 For example, a bank makes a loan to
a borrower so that she can purchase the latest high-tech television
set. A nonpurchase money security interest, on the other hand, is
one in which the borrower already owns the television set at the
time she applies for the loan, and she needs the loan for reasons
other than a purchase. She grants the lender a security interest in
her already existing television set so that she can obtain the
desired loan.
Only nonpossessory nonpurchase money security interests are
avoidable under § 522(f) of the Bankruptcy Code.' The congressional intent in enacting § 522(f) with regard to security interests
was to prevent forfeiture by a debtor and his family of property
(such as household goods, tools and health aids) which are presumably of much greater value to the debtor and his family than such
items would be for the creditor at a repossession or foreclosure
90. See N.D. CENT. CODE ch. 41-09 (1983 & Supp. 1991).
91. N.D. CENT.CODE § 41-09-26 (1983 & Supp. 1991) (U.C.C. § 9-305). Possession of
the property gives notice that the debtor no longer has unfettered use of the property.
Consequently, the filing of a financing statement is not required for perfection in such
circumstances. See N.D. CENT. CODE § 41-09-23(lXa) (U.C.C. § 9-302(lXa)).
92. N.D. CENT. CODE § 41-09-23 (U.C.C. § 9-302).

93. Id. § 41-09-07 (U.C.C. § 9-107).
94. 11 U.S.C. § 522(fX2) (1988).
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sale.95
B.

ISSUE:

A PURCHASE MONEY SECURITY INTEREST'S FALL

FROM GRACE

A lender in North Dakota must be careful when it refinances a
purchase money security interest loan, or consolidates it with
other loans. Such loan restructuring can result in loss of purchase
money security interest status, and the resulting nonpurchase
money security interest can be vulnerable to avoidance in bankruptcy under § 522(f). In In re Wandler,9" the Bankruptcy Court
for the District of North Dakota held that consolidation of a
purchase money loan with other loans destroys the purchase
money status, transforming the secured transaction into a nonpur97
chase money interest subject to avoidance under § 522(f).
In Wandler, a Dickinson, North Dakota bank financed the
purchase of farm machinery for the debtor. The loan was
renewed several times and ultimately consolidated with other
loans of the debtor at the same bank. The debtors filed bankruptcy and subsequently sought to avoid the lien on the farm
equipment. The bank argued that at least a portion of the loan
was traceable to the purchase money loan, despite the consolidation. The bankruptcy court, however, granted the lien avoidance,
holding that the proceeds of the consolidation loan m effect paid
off the earlier purchase money loan, creating a novation or substitution of obligation. 98 The proceeds of the consolidation loan were
not used to enable the debtor to acquire any new rights in the
farm equipment. The debtor already owned the equipment having financed it earlier with the proceeds of the original purchase
money loan. Because the purchase money loan was paid off with
the new value of the consolidation loan, the purchase money interest was destroyed and the resulting blanket nonpurchase money
security interest rendered the bank's lien vulnerable to § 522(f)
avoidance. 99
00 In Janz, a priA similar result befell a bank in In re Janz.1
vate individual sold the debtors some farm equipment on a
secured purchase and sale contract. 10 1 About a year after the par95. See In re Ptacek, 78 B.R. 986, 988-89 (Bankr. D.N.D. 1987).
96. 77 B.R. 735 (Bankr. D.N.D. 1987).
97. In re Wandler, 77 B.R. 735, 738 (Bankr. D.N.D. 1987).
98. Id. at 738.
99. Id.

100. 67 B.R. 553 (Bankr. D.N.D. 1986).
101. In re Janz, 67 B.R. 553, 554 (Bankr. D.N.D. 1986).
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ties entered into the contract, a bank in Towner, North Dakota,
advanced a loan to the debtors to pay off the private contract. The
bank took a security interest in the same items of farm equipment
originally covered by the private contract. The debtors filed bankruptcy and made a motion to avoid the bank's security interest.
The bank contended that it had a purchase money security interest in the equipment because its loan enabled the debtors to complete their purchase of the equipment from the private individual.
The bankruptcy court held against the bank, determining that the
new loan from the bank, in effect, extinguished the purchase
money contract and the lien held by the private individual under
that contract. 10 2 By the time the bank made its loan, the debtors
had already acquired rights in the collateral under their contract
with the private individual, and the bank's advance merely paid
off an old obligation and substituted for it a new one, in the manner of a novation. The court stated that the result would probably
be different if the bank had been involved as the financier in the
initial purchase and sale transaction, and then one year later
merely renewed that loan.10 3 A true renewal of a purchase
money obligation (as opposed to a payoff and substitution of the
original obligation) permits the purchase money security interest
0 4
to carry forward.'
Loans are often renewed or consolidated at the request and
for the convenience of the borrower. As is evident from the foregoing cases, a lender who accommodates the borrower, without
precision on the details of renewal or consolidation of the loan, can
all too easily and unwittingly destroy an invulnerable purchase
money security interest and subject the new loan to lien
avoidance.
C.

ISSUE: LARGE ITEMS OF FARM EQUIPMENT AND MOTOR
VEHICLES AS "IMPLEMENTS" AND
LIEN AVOIDANCE PURPOSES

"TOOLS"

FOR

Of all the items set forth in § 522(f) which are vulnerable to
lien avoidance, the Bankruptcy Court for the District of North
Dakota has had to contend most often with the categories of
"implements" and "tools... of the trade." 10 5 This is not surprising
in a rural state such as North Dakota where farmers in bankruptcy
102.
103.
104.
105.

Id. at 556.
Id.
Id.
11 U.S.C. § 522(fX2XB) (1988).
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naturally seek to avoid liens on farm equipment and motor vehicles used in farming operations. Large items of farm equipment
may constitute implements or tools of the trade of debtors whose
primary vocation is the farming business.
In In re Janz, the debtors sought to avoid a nonpurchase
money security interest in two farm tractors.1l 6 The bank argued
that the debtors were not in the business of farming at the time
they filed their petition, but rather were engaged in the trucking
business, and the tractors were therefore not "of the trade" subject to § 522(f) lien avoidance. The court characterized the bank's
argument as ludicrous because the bank's collection activity prior
to the filing of the bankruptcy was what drove the debtors to exit
temporarily from farming and enter the trucking business in order
to put food on the table.10 7 The court held that the intensity of the
debtors' past farming activities and the sincerity of their intentions
to continue farming controlled whether they were considered
farmers for lien avoidance purposes. 108 Temporary employment
outside farming in tough times does not disqualify people from
characterizing themselves as farmers for the purpose of avoiding
liens in the farm equipment they own.' 0 9
Not all large items of equipment qualify as avoidable, even if
the farmer is engaged in that business full-time. The debtor in
Thorp Credit & Thrift Co. v. Tofstad (In re Tofstad),l" 0 purchased
a pickup truck which he used to haul feed from his father's farm
for the pigs and to haul the pigs to market."' He also used the
pickup truck to haul tires and make repairs for the milk truck he
drove for his father on the farm. The bankruptcy court held that
the conspicuous absence of motor vehicles from the list of avoidable property in § 522(f) indicated a clear intent by Congress not to2
include motor vehicles within the lien avoidance provisions."1
The court held that an implement or tool of the trade must be
limited to such items which are peculiar to the trade or profession
of the debtor, and without which he or she could not perform his
106. Janz, 67 B.R. at 555.
107. Id. at 556-57.

108. Id.
109. Id.
110. 19 B.R. 34 (Bankr. D.N.D. 1982).
111. Thorp Credit & Thrift Co. v. Tofstad (In re Tofstad), 19 B.R. 34, 35 (Bankr. D.N.D.
1982).
112. Id. Section 522(f) and its legislative history are silent as to why Congress did not
include motor vehicles in the list of property eligible for lien avoidance. Perhaps motor
vehicles are too "big ticket" to be involved in the hard fought litigation that is certain to
result if such items were vulnerable to lien avoidance.
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or her trade or profession. 1 3 There was nothing inherent in a
pickup truck to make it a necessary tool or implement required by
the debtor in this case to perform his farmhand duties; conse1 4
quently, lien avoidance on the pickup was denied.
D.

ISSUE: USE OF THE WILD CARD DOLLAR VALUE
EXEMPTIONS TO STRETCH THE REACH OF LIEN
AVOIDANCE

North Dakota state law provides that each debtor who is a resident of the State of North Dakota may exempt "in lieu of the
homestead exemption, up to $7,500.""11
In In re Ptacek,"6 the debtors sought to avoid a nonpurchase
money security interest held in seven large pieces of farm equipment by the Farmers Home Administration (FmHA).1 17 The debtors were husband and wife, and residents of North Dakota. Each
of them chose the $7,500 "in lieu of" exemption, which they
stacked together, giving them in effect $15,000 in exemption
power. They used the power to make the motion to avoid the lien
on seven items which were valued at over $11,000. FmHA argued
that the "in lieu of" exemption applied only to cash, since the relevant North Dakota statute did not specifically refer to anything
other than dollars. The FmHA further argued that proper lien
avoidance on farm implements should be restricted to the specific
farm machinery and farm implement provisions of the North
Dakota exemption statutes. The bankruptcy court held against
FmHA and permitted the lien avoidance."'
The court held that both the husband and wife were permitted to claim the "in lieu of" exemption because each of them were
residents," 9 and thus, the couple had available to them $15,000 of
legitimate exemption power. Moreover, the exemption power
was not limited strictly to cash, but could be applied to any property of the debtors, including the seven pieces of farm equipment.12 0 Further, the court held that lien avoidance and
exemption of farm equipment was not restricted to the specific
North Dakota exemption statutes which refer to farm implements
113. Tofstad, 19 B.R. at 35.
114. Id.
115. N.D. CENT. CODE § 28-22-03.1(1) (1991).

116.
117.
118.
119.
120.

78 B.R. 986 (Bankr. D.N.D. 1987).
In re Ptacek, 78 B.R. 986, 987 (Bankr. D.N.D. 1987).
Id. at 990.
Id.
Id.
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and farm machinery. 2 1 The wild card "in lieu of" exemptions are
allowed to be salted around and applied to any property, including
22
farm implements and machinery.'

The court noted in Ptacek, however, that the debtors risked
destroying their ability to use the "in lieu of" exemption to avoid
the liens on the seven pieces of farm equipment, because in their
23
petition they had claimed a "one dollar homestead exemption.'1
The court stated that the claiming of any homestead exemption
under North Dakota law, however small, makes unavailable the
"in lieu of homestead exemption."'12

4

The debtors must choose

either the homestead or the exemption in lieu of homestead. They
cannot have both under the express provisions of the statute.
It should be noted that the $7,500 "in lieu of" exemptions are
not the only wild card dollar value exemptions available in North
Dakota. The head of household in North Dakota may also choose a
$5,000 exemption in any property.' 25 A husband and wife in a
joint petition bankruptcy, if they did not need or want to use a
homestead exemption, have the ability to apply $20,000 worth of
exemption power to any property they choose ($5,000 head of
family exemption' 26 plus $7,500 "in lieu of" exemption for resident husband plus $7,500 "in lieu of" exemption for resident
wife). 127
E.

ISSUE: DOES § 522(f) APPLY IN ALL CHAPTERS OF THE
BANKRUPTCY CODE?

Creditors have argued that even though § 522(f) may be a
useful device for a debtor to extract property from liens in order to
obtain a fresh start in a Chapter 7 liquidation bankruptcy case,
§ 522(f) should not be available to debtors in rehabilitation proceedings such as Chapter 12 and Chapter 13.128
In In re Ptacek, the creditors argued that the rehabilitation
proceedings vest title to property of the estate in the debtor, and
therefore, exemptions and consequent lien avoidance are not
needed, since the debtors continued to retain all of their property
throughout the payback under the rehabilitation plan.' 2 9 The
121.
122.
123.
124.
125.
126.
127.
128.
129.

Id.
Ptacek, 78 B.R. at 990.
Id.
Id.
Id. N.D. CENT. CODE § 28-22-03 (1991).
Id. See Ptacek, 78 B.R. at 990.
N.D. CENT. CODE § 28-22-03.1(1) (1991).
See Ptacek, 78 B.R. at 987-88.
Ptacek, 78 B.R. at 988.
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Bankruptcy Court for the District of North Dakota has disagreed
with these arguments of creditors, holding that exemptions and
§ 522(f) lien avoidance are applicable and available to the debtor
in all types of bankruptcy proceedings, including the rehabilitation
1 30
provisions.
In rehabilitation proceedings such as Chapter 12 and 13, the
debtor may need lien avoidance to make his or her plan more feasible. A debtor may desire to convert secured creditors into
unsecured creditors using § 522(f), thereby easing the cash flow
requirements for repayment under the plan. A secured claim
must generally be repaid at least to the extent of the value of the
collateral, 13 1 while an unsecured claim need be paid only as much
as the claimant would receive in a liquidation,13 2 and this may only
be pennies on the dollar. In Ptacek, the debtors were able to avoid
liens on $11,101 worth of farm equipment, 33 thereby relegating
the formerly secured creditor to an unsecured status. Therefore,
pennies on the dollar were presumably all that were required to
be paid by the debtors under the Chapter 12 plan.
F.

ISSUE: WHEN MAY THE DEBTOR EXERCISE
PRIVILEGES?

§ 522(f)

In the District of North Dakota, there is no time limit imposed
on a debtor's right to avoid liens under § 522(f). In Schneider v.
Beneficial FinancialCo. (In re Schneider),13 4 the court found that
the Bankruptcy Code contained no time limitations as to when the
privilege may be exercised.13 5 Consequently, the court held that
since 28 U.S.C. § 1471 gave the court jurisdiction over all civil proceedings arising under or related to a bankruptcy case, debtors
may petition the court for lien avoidance after the debtors had
been granted a discharge and the bankruptcy case had been
closed. 136 The bankruptcy case need not be reopened in order for
the debtor to bring the avoidance action. 3
130.
131.
132.
133.
134.
135.
1982).
136.
137.

Id.
Id. at 989.
Id.
Id. at 989-90.
18 B.R. 274 (Bankr. D.N.D. 1982).
Schneider v. Beneficial Fin. Co. (In re Schneider), 18 B.R. 274, 276 (Bankr. D.N.D.
Id.
Id.
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ISSUE: WHAT PROCEDURE MUST THE DEBTOR USE TO
INITIATE § 522(f) LIEN AVOIDANCE?

There was some confusion in the early years of the Bankruptcy Code regarding how a debtor went about the business of
avoiding liens under § 522(f). The Bankruptcy Court for the District of North Dakota first rectified this confusion by holding that
some affirmative action must be taken by the debtor to validly
avoid liens. The mere noting on a debtor's bankruptcy
petition of
138
insufficient.
is
liens
avoid
to
intent
or
a desire
Prior to 1982, the applicable bankruptcy rules required a fullblown adversary proceeding for lien avoidance. 1 3 9 However,

since 1982, the Bankruptcy Rules have been clarified to permit
lien avoidance by mere motion as140a contested matter, and not as a
full blown adversary proceeding.

VI.

CONCLUSION
Bankruptcy practitioners in North Dakota are quick to advise
that lien avoidance motions are quite common. In fact, in the
trenches of routine bankruptcy cases, the motions are made and
disposed of all the time. Lien avoidance issues in North Dakota
can present challenging problems for practitioners because North
Dakota, like a number of jurisdictions, has opted out of the federal
exemption scheme. The difficulty arises when the practitioner is
forced to reconcile the North Dakota exemption statutes with the
lien avoidance provisions of § 522(f) of the Bankruptcy Code.
However, the quandary presented by the state exemptions is
advantageous to North Dakota because they preserve the local historical concepts of exemptions by recognizing needs which are
particular to North Dakota.

138. Id. at 276-77.
139. Id. at 276.
140. FED. R. BANKR. P. 4003(d).

